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PLANNING REF:  4471/22/CLE 

DESCRIPTION:  Certificate of lawfulness to establish whether there has been a lawful 

commencement of the development for 32 dwellings as approved by 

outline consent 28/1560/15/O (appeal ref APP/K1128/W/16/3156062 

and reserved matters approval 0826/20/ARM) 

ADDRESS:  Proposed Development Site at SX 739 438 Derby Road Kingsbridge 

 9th February 2023 

LETTER OF OBJECTION FROM THE SOUTH HAMS SOCIETY 

The South Hams Society interest 

For the last 60 years, the South Hams Society has been stimulating public interest and care 

for the beauty, history and character of the South Hams. We encourage high standards of 

planning and architecture that respect the character of the area. We aim to secure the 

protection and improvement of the landscape, features of historic interest and public 

amenity and to promote the conservation of the South Hams as a living, working 

environment.  We take the South Devon Area of Outstanding Natural Beauty very seriously 

and work hard to increase people's knowledge and appreciation of our precious 

environment. We support the right development - in the right places - and oppose 

inappropriate development. 

The Society is requesting a response as to the acceptability of submitting multiple 

applications for a CLD for the same site and the burden that places on everyone’s 

resources. 

The applicant previously applied for a Certificate of Lawfulness for the commencement of 

development at Garden Mill, Derby Road, Kingsbridge (2727/22/CLE) which was refused by 

the local planning authority with a decision dated 28th November 2022. 

Advice on the procedure following a refusal by the LPA is available at the following web site: 

https://www.planningportal.co.uk/planning/appeals/types-of-appeal/lawful-development-

certificate-appeals 

‘Lawful development certificate appeals. 

If you have been refused a lawful development certificate by the local planning authority 

(LPA) then you can appeal that decision. 

For example, you may be seeking to establish that your development or use of a property is 

lawful by virtue of the time that has elapsed since it has been used or built. 

In such cases, the onus is on the applicant to prove ‘on the balance of probability’ that the 

development or use is lawful. 

https://www.planningportal.co.uk/planning/appeals/types-of-appeal/lawful-development-certificate-appeals
https://www.planningportal.co.uk/planning/appeals/types-of-appeal/lawful-development-certificate-appeals
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If the LPA refuses such an application for a lawful development certificate then you can 

appeal that decision, and the Planning Inspectorate will review your submission. 

The Planning Inspectorate will not be considering the planning merits of your proposal, just 

whether the evidence that you have provided is sufficient to prove the lawfulness of the 

development or not.’ 

The expected route to be taken once you have received a refusal is to appeal that to the 

next higher body which, in this case, is the Planning Inspectorate. 

It is not to have multiple attempts submitted to the same body in an attempt to get the right 

result. 

The correct procedure is contained in the Town and Country Planning Act 1990 ch. 8 Part VII 

Certificate of lawful use. 

Section 195 

Appeals against refusal or failure to give decision on application. 

(1)Where an application is made to a local planning authority for [F1a certificate under 

section 191 or 192] and— 

(a)the application is refused or is refused in part, or 

(b)the authority do not give notice to the applicant of their decision on the application within 

such period as may be prescribed by a development order or within such extended period 

as may at any time be agreed upon in writing between the applicant and the authority, 

the applicant may by notice appeal to the Secretary of State. 

It is not clear to the Society what procedure is being followed with this case. 

Based on the evidence received by the applicant and third parties a CLD for this site has 

been refused. 

The Town and Country Planning Act 1990 is clear on the procedure to follow subsequent 

to a refusal decision. 

Consequently the Society makes a request to the District Council to clarify why the Town 

& Country Planning Act legislation is not being complied with and where in that legislation 

it states that is acceptable to submit multiple applications for a Certificate of Lawfulness 

for the same site to the same planning authority. 

Until we receive a response, we intend to refrain from giving this application further 

consideration other than to submit our letter of evidence for the application 2727/22/CLE 

for this application.
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We would therefore be grateful if the local planning authority could kindly respond 

promptly to this request. 

It is our belief that the local planning authority has already satisfied the request for a 

Certificate of lawfulness to establish whether there has been a lawful commencement of the 

development with a refusal based on the evidence submitted. 

 

As a result the applicant needs to overturn that decision with an appeal by following the 

correct procedure contained in the legislation. 

  

For and on behalf of the South Hams Society. 

Richard Howell, 

Chairman. 
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PLANNING REF:  2727/22/CLE 

DESCRIPTION:  Certificate of lawfulness to establish whether there has been a lawful 

commencement of the development for 32 dwellings as approved by 

outline consent 28/1560/15/O (appeal ref APP/K1128/W/16/3156062 

and reserved matters approval 0826/20/ARM) 

ADDRESS:  Garden Mill, Derby Road, Kingsbridge. 

 16th September 2022 

LETTER OF OBJECTION FROM THE SOUTH HAMS SOCIETY 

The South Hams Society interest 

For the last 60 years, the South Hams Society has been stimulating public interest and care 

for the beauty, history and character of the South Hams. We encourage high standards of 

planning and architecture that respect the character of the area. We aim to secure the 

protection and improvement of the landscape, features of historic interest and public 

amenity and to promote the conservation of the South Hams as a living, working 

environment.  We take the South Devon Area of Outstanding Natural Beauty very seriously 

and work hard to increase people's knowledge and appreciation of our precious 

environment. We support the right development - in the right places - and oppose 

inappropriate development. 

Introduction 

The Society has reviewed this request for a Certificate of Lawfulness. We are concerned the 

applicant has submitted information that we believe to be incorrect. 

We would argue that the stated commencement date of the development is wrong and, 

because of this error, the applicant is able to claim they have correctly implemented the 

planning permission.  The Society does not agree with this opinion. 

The Society notes that a legal opinion has been submitted, based on the information 

provided by the applicant.  The Society wishes to comment on that opinion 

Taking the three main issues of contention in turn:  

1.  The commencement of development date. 

 

2. The compliance Table for Planning Conditions contained in Planning 

Application 28/1560/15/O - Land at Garden Mill Derby Road Kingsbridge 

Devon. 

 

3. The legal opinion.
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1. The Commencement of development date. 

The applicant has submitted a letter written by Roach Planning & Environment Limited. 

Identified as Appendix RP5, it is a Formal Notice of Commencement of Development letter. 

This letter records that the ‘commencement date, as defined in the section 106 unilateral 

undertaking for planning application 28/1560/15/O dated 25th April 2017, is intended to 

occur on the 27th May 2022’. 

The section 106 agreement attached to the outline planning permission defines the 

commencement of development in legal terms as follows (extract from 1.0 Definitions 1.1): 

 

  

  

Section 56(4) of the Town and Country Planning Act 1990 says that “development is taken 

to be begun on the earliest date on which a material operation is carried out”.  A material 

operation is defined in the Act and can include any works of construction, demolition, 

digging foundations, laying out or constructing a road, or a material change in the use of the 

land. 

The commencement letter follows for ease of reference.   



 
 

 Charity No 263985 
 Registered Address: 20 Highfield Drive, Kingsbridge, Devon TQ7 1JR 
 www.southhamssociety.org | www.facebook.com/SouthHamsSociety/ 

 



 
 

 Charity No 263985 
 Registered Address: 20 Highfield Drive, Kingsbridge, Devon TQ7 1JR 
 www.southhamssociety.org | www.facebook.com/SouthHamsSociety/ 

  



 
 

 Charity No 263985 
 Registered Address: 20 Highfield Drive, Kingsbridge, Devon TQ7 1JR 
 www.southhamssociety.org | www.facebook.com/SouthHamsSociety/ 



 
 

 Charity No 263985 
 Registered Address: 20 Highfield Drive, Kingsbridge, Devon TQ7 1JR 
 www.southhamssociety.org | www.facebook.com/SouthHamsSociety/ 

It is the Society’s opinion that the stated date of commencement is wrong. 

Commencement Date Evidence.  

Equipment started to arrive on the 10th May 2021.  Within two days, the Public Right of Way 

was unusable because the surface was unsafe. 

 

 

 

 

 

 

 

 

 

 

 

 

The District Council issued a Stop Notice on the 14th May 2021. 



 
 

 Charity No 263985 
 Registered Address: 20 Highfield Drive, Kingsbridge, Devon TQ7 1JR 
 www.southhamssociety.org | www.facebook.com/SouthHamsSociety/ 

A Society member recorded this image on the 15th May 2021. 

 

 

Social Media comment regarding the ‘Test Pits’. 

 

 

Despite the Stop Notice signs fixed to the site, work continued on.
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Public anger rises and the Leader of South Hams District Council makes a public statement. 

 

 

An enforcement notice was posted on the 14th June 2021 which came into force 4 days later. 
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Again, work carried on until the 24th of June 2021, when the original grounds works 

company suddenly leaves the site. 

 

 

Five days later, on the 29th June 2021, new equipment arrives.   The operators are soon 

witnessed flattening the scrub in the western field with no ecologist in sight. 
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The appalling conduct of flattening scrub during wildlife’s mid nesting season before any 

inspection by a qualified ecologist has taken place.  

 

In spite of the enforcement notice work never subsequently stopped, with more equipment 

arriving. 
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On the date of the first pre-commencement planning condition discharged by the LPA 

(condition 6), the condition of the development site was recorded by the image below: 

 

 

Condition 6 states (28/1560/15/O): 

‘No site clearance, preparatory work or development shall take place until a scheme for the 

protection of the retained trees (the tree protection plan) and the appropriate working 

methods (the arboricultural method statement) in accordance with paragraphs 5.5 and 6.1 

of British Standard BS 5837: Trees in relation to design, demolition and construction - 

Recommendations (or in an equivalent British Standard if replaced) shall have been 

submitted to and approved in writing by the local planning authority’. 

 

Examining the image on page 1, with ground clearance starting on the 13th May 2021, an 

immediate breach of planning condition 6 occurred.  The following day on the 14th May, a 

Stop Notice was issued.  Referring to the Section 56(4) of the Town and Country Planning 

Act 1990 definition for commencement of development, evidence dictates that the 

commencement of development start date must be recorded as the 13th May 2021. 

 

Both the ‘Commencement Date’ letter and the planning application form states that the 

commencement date will be / was the 27th May 2022.  

The date stated is not the correct date as this is not the ‘earliest date on which a material 

operation was carried out’.
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The 2022 Development Interruption:  

Fast forward to the 23rd March 2022.  On this date work stops and machinery is removed 

from the site.  This appears to be have been done to satisfy the suggestion that no 

groundworks had occurred in the previous 10 months. 

A member of the public records equipment leaving the site on the 23rd March 2022. 

 

 

These images are aerial views of the eastern field the day after they left. 
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The Society would like to point out that there is not one tree protection barrier visible in 

either of these two images and not one has been installed as required by the Tree 

Protection Plan submitted to satisfy condition 6. 

 

And here is the earth-moving equipment recorded by a member of the public returning two 

months later on Friday 27th May 2022. 

 

Then, 12 full working days after machinery returned, images were taken on the 16th June, 

and submitted by the applicant (Appendix RP6). 

It is not clear what the images submitted are intended to portray. 

As our evidence shows, extensive work was completed on site prior to this bizarre two 

month break. 
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2. Compliance Table for Planning Conditions contained in the Planning Application  

The applicant has submitted a ‘Condition Discharge Compliance Table’ which has been 

incorrectly assessed against a development start date of 27th May 2022 (The applicant has 

quoted that the Commencement of Development is as defined in the UU 106 agreement.  It 

isn’t). 

The Society have reviewed the submission of the document titled – ‘Kingsbridge, Derby 

Road – H2Land Design, Appendix RP3. Condition Discharge Compliance Table’.   

The Society submits a condition discharge compliance assessment overleaf, based on the 

correct commencement of development start date of 13th May 2021. 

Our compliance table highlights in red those pre-commencement planning conditions that 

did not have written approval from the LPA as required by the outline planning condition on 

the commencement of development date. 

 

 



Planning Condition Compliance Table for Planning Conditions contained in Planning Application 

28/1560/15/O - Land at Garden Mill Derby Road Kingsbridge Devon 

 

  

    

  

 

1. Introduction  

This note summarises the status of the conditions on the outline and reserved matters permissions 

pertaining to the H2Land design, highlighted as follows:  

Approved and/or no action required other than compliance  

Remains to be complied with – Prior to specified works within the development   

Compliance Condition.  

Work started before submitting details to satisfy planning condition and failure to 
obtain written approval from local planning authority that details submitted are 
satisfactory. 
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2. Conditions on Outline Planning Permission (28/1560/15/O; Appeal 3156062)  

No.   Condition Wording  Roach Planning Comment   

1.   Details of the landscaping, (hereinafter called "the 
reserved matters") shall be submitted to and approved in 
writing by the local planning authority before any 
development takes place and the development shall be 
carried out as approved.   
  

Reserved matters application required 
to be submitted by 04.06.20.  
  
Reserved matters application 
submitted 10.03.20.  
  
Reserved matters approved 21.12.20 
(0826/20/ARM).  

2.  Application for approval of the reserved matters shall be 
made to the local planning authority not later than 3 years 
from the date of this permission.   
  

3.  The development hereby permitted shall take place not 
later than 2 years from the date of approval of the last of 
the reserved matters to be approved.   
  

Development to commence by 
20.12.22.  

  
  

4.  Details of landscaping required by condition 1) shall 
include walls, fences and other means of enclosure, 
indications of all existing trees and hedgerows on the land 
identifying those to be retained, the location of all open 
space and amenity areas, the landscape treatment of 
embankments and retaining walls, and a programme for 
the carrying out of the landscaping works.   
  

Reserved matters approved 21.12.20.  

5.  All planting, seeding or turfing comprised in the approved 
details of landscaping shall be carried out in accordance 
with the agreed programme; and any trees or plants 
which within a period of 5 years from the completion of 
the development die, are removed or become seriously 
damaged or diseased shall be replaced in the next 
planting season with others of similar size and species.   

Works to be carried out in accordance 
with approved details.  
  
Landscaping works to be maintained 
for a period of 5 years.  

6.  No site clearance, preparatory work or development shall 
take place until a scheme for the protection of the 
retained trees (the tree protection plan) and the 
appropriate working methods (the arboricultural method 
statement) in accordance with paragraphs 5.5 and 6.1 of 
British Standard BS 5837: Trees in relation to design, 
demolition and construction - Recommendations (or in an 
equivalent British Standard if replaced) shall have been 
submitted to and approved in writing by the local 
planning authority. The scheme for the protection of the 
retained trees shall be carried out as approved.   
[In this condition “retained tree” means an existing tree 
which is to be retained in accordance with the approved 
plans and particulars.]   
  
  

Condition 6 discharged 22.09.21 
(3226/21/ARC).  
Application Date: 19 August 2021  
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7.  The development hereby permitted shall be carried out in 
accordance with the following approved plans: 215/06A, 
215/11, 215/08, 215/09, 215/10, 215/29, 215/30, 215/31, 
215/28, 215/13, 215/33, 215/12, 215/15, 215/14, 215/32,  
215/34, 215/07A, 215/01A, 215/02A, 215/03A, 215/04B,  

Works to be carried out in accordance 
with approved details.  

 

No.   Condition Wording  Roach Planning Comment   

 215/05A, 215/102A, 215/201, 215/17, 215/16, 215/19, 
215/18, 215/21, 215/20, 215/22, 215/23, 215/24, 215/25, 
215/26A, 215/27, 215/35, 215/101A, 215/103A.   
  

 

8.  Notwithstanding condition 7) the construction of the 
external walls of the dwellings hereby approved shall not 
commence until details and samples of the materials to be 
used on the external elevations of the dwellings have been 
submitted to and approved in writing by the local planning 
authority. Development shall be carried out in accordance 
with the approved details and retained thereafter.   
  

Details and samples of external wall 
materials to be submitted and 
approved prior to construction of 
external walls.  

Works to be carried out in accordance 
with approved details.  

9.  Development shall not take place until details of the 
parking and turning areas within the site have been 
submitted to and approved in writing by the local planning 
authority; parking space shall be provided in accordance 
with the approved details for cars to be parked and for 
vehicles to turn prior to the occupation of the dwelling to 
which the parking and turning area relates.   
  

Condition 9 discharged 20.12.21 
(3181/21/ARC).  
Application Date: 16 August 2021  
Works to be carried out in accordance 
with approved details.  
  

10.  Development shall not take place until details of the 
junction between the proposed access road and the 
highway shall have been submitted to and approved in 
writing by the local planning authority; and no dwelling 
shall be occupied until that junction has been constructed 
in accordance with the approved details. The junction shall 
thereafter be retained.   
  

Condition 10 discharged 20.12.21 
(3181/21/ARC). 
Application Date: 16 August 2021 
  
Works to be carried out in accordance 
with approved details.  

11.  Development shall not take place until details of the 
access road through the site including roads, footpaths, 
streetlighting and retaining walls have been submitted to 
and approved in writing by the local planning authority. 
These details shall include plans and sections indicating 
the layout, levels and gradients, materials and methods of 
construction. The development shall be carried out in 
accordance with the approved details.   
  

Condition 11 discharged 06.05.22 
(1276/22/ARC).  
Application Date: 12 April 2022 
Works to be carried out in accordance 
with approved details.  
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12.  Details of any external lighting shall be submitted to and 
approved in writing by the local planning authority before 
any of the buildings are occupied. Any external lighting 
shall be designed to comply with lighting levels as set out 
in the Institute of Lighting Professionals’ guidance: 
Guidance Notes for the reduction of obtrusive light; and 
shall be compliant with Environmental Zone 3.  
Development shall be carried out in accordance with the 
approved details.   

Applicable to any external lighting to 
be affixed to dwellings (street lighting 
covered by condition 11).  
  
Details of any external lighting to be 
submitted and approved prior to first 
occupation.  

 

No.   Condition Wording  Roach Planning Comment   

13.  
  

No site clearance, preparatory work or development shall 
take place, until a Construction Management Plan has 
been submitted to, and approved in writing by the local 
planning authority. The Plan shall provide for:   
i) the parking of vehicles of site operatives and visitors;  

ii) the management of delivery vehicle numbers and 

routes  iii) loading and unloading of plant and materials;  

iv) storage of plant and materials used in constructing 

the development;   

v) the erection and maintenance of security hoarding 

including decorative displays and facilities for public 

viewing, where appropriate;  vi) wheel washing facilities;  

vii) photographic evidence of the condition of the 

adjacent public highway prior to commencement of any 

work;  viii) measures to control surface water run-off 

from the site during construction;  ix) delivery, demolition 

and construction working hours.  The approved 

Construction Management Plan shall be adhered to 

throughout the construction period for the development.   

  

Condition 13 discharged 06.05.22 
(1413/22/ARC).  
Application Date: 26 April 2022  
Works to be carried out in accordance 
with approved details.  
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14.  No building hereby permitted shall be occupied until 
surface water drainage works shall have been 
implemented in accordance with details that shall first 
have been submitted to and approved in writing by the 
local planning authority. The submitted details shall:   
  
i) include percolation test results and supporting 
calculations, prepared in accordance with BRE 365 and 
designed to a 1:100 year flood event + 40%, the design 
storm period and intensity, the method employed to 
delay and control the surface water discharged from the 
site and the measures taken to prevent pollution of the 
receiving groundwater and/or surface waters;  ii) include 
a timetable for its implementation; and,  iii) provide a 
management and maintenance plan for the lifetime of 
the development which shall include the arrangements 
for adoption by any public authority or statutory 
undertaker and any other arrangements to secure the 
operation of the scheme throughout its lifetime.   

Surface water drainage works details 
to be submitted, approved and 
implemented prior to first occupation.  
  
Works to be carried out in accordance 
with approved details.  
  

No.   Condition Wording  Roach Planning Comment   

15.  Notwithstanding the provisions of the Town and Country  
Planning (General Permitted Development) (England)  
Order 2015 (or any order revoking and re-enacting that 
Order with or without modification), no windows shall be 
constructed on the north facing end gable wall of terrace  
A.   

No action required other than 
compliance.  

16.  Notwithstanding the provisions of the Town and Country  
Planning (General Permitted Development) (England)  
Order 2015 (or any order revoking and re-enacting that 
Order with or without modification), no development of 
the types described in Schedule 2, Part 1, Classes A – H of 
the Order, including extensions, porches, garages and car 
ports, the stationing of huts, fences or other structures 
and Part 2, Minor Operations, shall be carried out other 
than those expressly authorised by this permission.   
  

No action required other than 
compliance.  
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17.  Any contamination that is found during the course of 
construction of the approved development shall be 
reported immediately to the local planning authority. 
Development on the part of the site affected shall be 
suspended and a risk assessment carried out and 
submitted to and approved in writing by the local planning 
authority. Where unacceptable risks are found 
remediation and verification schemes shall be submitted 
to and approved in writing by the local planning authority. 
These approved schemes shall be carried out before the 
development or relevant phase of development is 
resumed or continued, and a verification report 
demonstrating completion and effectiveness of the 
remediation shall be submitted to and approved in writing 
by the local planning authority before the relevant part of 
the site is first occupied.   
  

Potential pre-occupation condition. 
Only activated upon discovery of 
contaminated land.  

  

    

3. Conditions on Reserved Matters Permission   

No.   Condition Wording  Roach Planning Comment   

1.  The development hereby permitted shall be carried out in 
accordance with the application form and the following 
approved plans/documents received on:  

• Received 30th March 

2020 o 215-35 o 215-37 

o 215-38 o 215-39 o 215-

40 o 215-41 o 215-42 o 

215-1024  

• Received 16th November 

o  215-1021 Rev C o 

 215-1022 Rev A 

o  215-1023 Rev A 

o  215-1025 Rev C  

Reason: In order to ensure compliance with the approved 
drawings.  

Works to be carried out in accordance 
with approved details.  
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Not one pre-commencement planning condition had been submitted or approved when the 

development was commenced. 

 

There is evidence of scrub and hedgerow clearance throughout the summer breeding season. 

 

SHDC continues to proceed with legal action against a Company Director and the Company, Blakesley 

Estates (Kingsbridge) Ltd. 

 

3. The legal opinion. 

 

The Applicant has submitted a legal opinion by Ben Garbett, Keystone Law recorded as Appendix RP1. 

 

The Society make the following comments by reference to the paragraph numbering of the opinion 

letter. 

 

Para 2. The LDC application. This paragraph identifies that Ben Garbett has reviewed the content of 

the proposed LDC application.  From reading of the whole opinion, it is to be read that this opinion is 

based on the applicants’ LDC submission documents. 

 

Para 3. The Society points out that a period of abeyance did not occur on receipt the Temporary Stop 

Notice (TSN) but that work continued for a number of days following the receipt of the TSN. 

 

Para 4. This paragraph acknowledges that site clearance occurred, clear breaches of conditions 6 

(Trees) and 13 (Construction Management Plan), the reason for the TSN being issued.  At that point in 

time, the development had not been implemented lawfully and it is necessary to give consideration of 

the planning breaches.  Below, an excavator is witnessed ripping out hedgerow growth.  Tree 

protection fencing is not fitted as required by condition 6. 
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Para 5.  ‘The Works’.  There is no dispute that ‘works’ were commenced.  Unfortunately extensive 

works were carried out prior to obtaining written approval for satisfying the requirements of the pre-

commencement conditions.  Therefore a decision has to made as to whether the planning permission 

has been implemented lawfully.  And importantly, whether the requirements of the pre-

commencement conditions have been implemented and adhered to prior to the written approval 

from the planning authority. 

 

Paras 6 – 15. The Society agree with these statements. 

 

Para 16. It could be stated that the documents have been submitted and approved in writing by the 

LPA.  It remains a material matter that the pre-commencement planning conditions were neither 

submitted nor approved prior to the commencement of development which occurred on the 13th May 

2021.  Therefore the starting point is that this development was not lawfully implemented. 

 

It remains the case that condition 6 has not been satisfied because the applicant has failed to install 

the tree protection fencing, the first requirement before bringing any machinery onsite. 

 

Para 17.  The Society believe that the interpretation is incomplete. 

 

Was the permission implemented lawfully, and in time? 

 

If a development relies on a planning permission, it is important to establish that the permission was 

extant at the time the development was carried out. 

 

Permission is extant if: 

 

• all pre-commencement conditions have been adequately satisfied, and 

 

• the time limits set by condition for starting the development and/or submitting reserved 

matters have not expired, or 

 

• material operations comprising the development or a change of use authorised by the 

permission have been initiated before those deadlines expire 

 

 

If the question is asked correctly, it becomes clear that at the time development was carried out (from 

13th May 2021 until 6th May 2022) the development was carried out without all the pre-

commencement conditions having been adequately satisfied.  It must follow that the development 

was unlawfully implemented. 

 

Paras 18 – 27.  The Society agrees with these statements. 

 

Paras 28 – 32.  The Society agrees with these statements.
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Para 33. 

 

Referring to the statement: 

 

‘It makes no practical difference that some of the operations which are relied upon for 

commencing the Development were carried out prior to obtaining formal approval of the final 

pre-development conditions (on the 6 May 2022) because these requirements have now been 

satisfied’. 
 

This statement would only be true if the work previously carried out had been compliant in all respects 

to the planning conditions that have subsequently received written approval. 

 

The Society understands that Ben Garbett, the legal opinion author may not be aware that the 

construction works were carried out in breach of condition 6 (if the condition details were available 

prior to the commencement of the development to quote). 

 

The Society will highlight that the continual breach of condition 6 has occurred.   

 

‘No site clearance, preparatory work or development shall take place until a scheme for the protection 

of the retained trees (the tree protection plan) and the appropriate working methods (the 

arboricultural method statement) in accordance with paragraphs 5.5 and 6.1 of British Standard BS 

5837: Trees in relation to design, demolition and construction - Recommendations (or in an equivalent 

British Standard if replaced) shall have been submitted to and approved in writing by the local planning 

authority. The scheme for the protection of the retained trees shall be carried out as approved’…. 

 

Condition 6 was satisfied by the submission of a Tree Protection Plan DTS 21.4142.1.TPP Rev 1. 

 

On the left hand side of the drawing, the following statement is made (which is common practice):  
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No tree protection barriers have been installed on site.  The image below is dated 24th March 

2022.  The Grade II listed building of Buttville House is just visible in the top right hand corner. 

 

 
 

A map of the approximate image area.  

 
 

On the next page is an exploded area of the TPP, with the positions of the protective fencing, 

the type of protective fencing and the required signage.  And then the full plan extract.
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After reviewing this evidence, it becomes apparent that the applicant is in breach of his own 

planning condition 6 approved documents.  No protective fencing has been installed 

complete with signs, and trees to the south of Buttville House have been left with tree roots 

hanging from the cuttings. 

 

The Society therefore concludes that the commencement of development has not been 

lawfully implemented as not one pre-commencement planning condition was submitted for 

approval prior to the commencement of development.  When the pre-commencement 

conditions were submitted and satisfied with written approval, parts of the approved 

documents were not and are not being complied with. 

 

Para 34.  The Society disagrees with the statement ‘but the matters specified as constituting 

a breach of planning control in relation to those notices have been fully complied with’. 

The Society is of the opinion that condition 6 remains in breach of the requirements of the 

submitted documents. 

 

A Society member visited the site on the 16th September 2022 and was unable to find any 

Tree Protection Fencing installed of the type required by the documents approved by the 

local planning authority to satisfy planning condition 6. 

 

High House lane boundary trees fitted with Heras fencing, some of the fencing still held in 

place with rope tied to the trees in High House lane (16/09/2022). 

 

High House lane boundary.  
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Derby Road boundary (16/09/2022, Grade II listed Buttville House behind the trees). 
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Para 35.  The Society states that the applicant has been and continues to be in breach of 

condition 6 

 

Para 36 -37.  The Society are of the opinion that the applicant is still in breach of condition 6 

and we invite the LPA to view the site’s Tree Protection Fencing or rather the lack of fencing. 

 

Footnote Paras 38 -40.  The Society notes these comments but regarding this LDC 

application, do not believe it is necessary to comment. 

 

Para 41.  As the Society has illustrated for our comments for para 34, the material 

operations are being conducted with disregard to the tree protection measures required by 

the submitted documents approved by the local planning authority. 

 

It follows that the statement by Ben Garbett, ‘None of this site activity contravenes the 

requirements of a pre-commencement planning condition’, the Society has to state that all 

the onsite activity to date does occur in contravention of planning condition 6. 

 

The Society accepts that the author of the legal opinion has had to rely on the information 

provided to him by the site owners, the applicants and their advisers. 

 

But, the Society currently believe that it would be wrong to remove an Enforcement Notice 

as requested, when the applicant is operating in breach of condition 6 and has done so since 

the 13th May 2021. 

 

Based on the considerable evidence available, it is still our opinion that this development 

has been unlawfully implemented because of the failure to submit the necessary 

documentation for the five pre-commencement planning conditions and obtain the 

required written approval to confirm that they have been satisfactorily discharged. 

 

And when the conditions were discharged by the LPA, Tree Protection fencing should have 

been installed prior to bringing machinery and equipment on site. 

 

The site owners have ignored the requirements of condition 6 from day one.  

 

When considering the construction exclusion zones of the Tree Protection Plan, the Society 

doubts that it is now possible to install the TP fences because some land within the 

exclusion zones appears to have been removed.
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For reasons set out in this letter, the South Hams Society requests that planning condition 6 

is enforced and is not removed whilst the applicant remains in breach of condition 6. 

 

It is our opinion that the general public have demonstrated that they expect the 

environment to be protected. 

 

Considerable disregard has been shown to the environment (condition 6 Trees and 

Hedgerows protection), and towards local residents (condition 13, the Construction 

Management Plan). 

 

The Society believes that the public would be angry if they witnessed the District Council 

issue a Certificate of Lawfulness for Lawful Commencement of Development when they 

have seen such contempt for their environment, the planning laws and the continual breach 

of a planning condition and enforcement notice. 

 

The Society respectfully requests the planning authority refuse this request and enforce the 

tree protection measures required by condition 6 of permission 28/1560/15/O satisfied by 

permission 3226/21/ARC. 

 

For and on behalf of the South Hams Society. 

Richard Howell, 

Chairman.   

 

 

 


